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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 14th day of Novenber, 1992

Petition of

RAUL QUI NTANA

for review of the denial by Docket CD-11
the Adm nistrator of the
Federal Aviation Adm nistration

of the issuance of a speci al
purpose pilot certificate

N N N N N N N N N

OPI Nl ON AND ORDER

Petitioner has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge WIlliamE. Fower, Jr., at the
concl usion of an evidentiary hearing held March 20-21, 1990." We
deny the appeal.?

The facts are sinple. Petitioner is a pilot enployed by

'A copy of the oral initial decision, an excerpt fromthe
transcript of the hearing, is attached.

’Petitioner's request for leave to file a brief responsive
to the Admnistrator's reply, opposed by the Adm nistrator and
for which good cause has not been shown, is denied. W do not
need an additional filing properly to assess the value and inport
of testinony, differentiate between argunent and evi dence, and
determ ne the applicable law in this proceedi ng.
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Trans International Crew Leasing (TICL), a conpany that contracts
with pilots and then |l eases themto Part 129° operators that do
not enploy their own crews. Tr. at 75-80. M. Daniel Stenen,
crew schedul er for TICL, sought fromthe FAA special purpose
pilot certificates (SPPC) for a nunber of pilots, including
petitioner. M. Stenen dealt with M. Raul Ponmales, an FAA
enpl oyee in the International Unit of the Mam Flight Standards
District office. Frommd-1988 (beginning with his assignnent to
this position) until Decenber 1988 (when he | earned of contrary
FAA policy), M. Pomales issued TICL approximately a dozen SPPCs
for foreign pilots that TICL would furnish to certain South
Anerican cargo carriers.® Initially, nore than one SPPC was
i ssued per pilot, each SPPC identifying a different carrier.
Later, apparently to save paperwork, M. Pomal es issued only one
SPPC per pilot, and it listed multiple carriers for whomthe
pil ot coul d operate.

In January 1989, petitioner sought a SPPC applicable for
three foreign air carrier |essees. Instead, the FAA issued hima
SPPC applicable for only one of the | essees, claimng that 14
C.F.R 61.77 and FAA policy restricted to one the nunber of
foreign air carriers that may be issued on a SPPC.°

The | aw judge found that petitioner was not entitled to

additional certificates. He upheld the FAA s action, concl uding

14 C.F.R Part 129, applicable to foreign air carriers.
“Tr. at 40, 111, 116, 118.
Title 14 CF.R 61.77 is reproduced in the Appendi x.
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it was not arbitrary or capricious, but was supported "by | aw and
regul ation as well as its [the FAA s] long-standing policy." Tr.
at 524.

Petitioner clains that the policy alleged by the
Adm ni strator and found by the law judge is not reflected in the
rules or other reliable FAA docunents, that this policy has not
been uniformy applied, that it was devel oped for this case,
either to harass the involved foreign air carriers and TICL
(already the subjects of FAA investigation) or sinply to justify
a new policy on an issue that had not been addressed before, and
that it is arbitrary and capricious, with no useful purpose. The
Adm ni strator responds that the policy is one of |ong-standing,
is sensible and, even were it not, the Board has no authority to
overrule it.°®

G ven this debate concerning our authority, we address that

critical question first. W think both sides have

‘W reject petitioner's claimthat the law judge's ultinmate
conclusion for the Adm nistrator was legally indefensible in
light of his denial, at the close of petitioner's case, of the
Adm nistrator's notion to di sm ss.

This denial indicated only that petitioner had nade a prinma
faci e case, warranting continuing the proceeding. "Prinma facie
evidence is a question of fact. It is that factual evidence that
is sufficiently strong for his opponent to be called upon to
answer it. A prinma facie case has been made if there is
sufficient proof to support a sought finding, disregarding
evidence to the contrary.” Adm nistrator v. Kiscaden, NTSB
Order EA-3618 (1992) at fn 4, p. 3. The notion was denied on the
grounds that the petitioner had presented a prima facie case
sufficient to require the Admnnistrator to respond. This is far
different fromfinding, as the law judge ultimately did, that the
petitioner did not neet his burden of proof by a preponderance of
the evidence. And, contrary to petitioner's claim the
Adm nistrator did elicit additional information fromhis wtness.
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m scharacterized our role. The Admnistrator states the issue
too sinplistically by claimng that our "scope of reviewis
limted to determ ning whether Petitioner neets the eligibility
requirenents. . . ." Reply at 16. Petitioner, on the other
hand, seeks our broad review of the substance of the FAA s
reasoning. Qur role is sonmewhere in between.

Petitioner's citations to the contrary notw t hstandi ng, we
agree with the Admnistrator that it is not the Board's role to
review the rationale for or reasons behind the one
certificate/one | essee policy. This is a substantive policy

matter in which we will not intervene. See, e.qd., Adm nistrator

v. Ewing, 1 NTSB 1192, 1194 (1971) ("[1]t is well settled that
t he Board does not have authority to pass on the reasonabl eness
or validity of FAA regulations, but rather is limted to
reviewing the Admnistrator's findings of fact and actions
thereunder."). Thus, contrary to petitioner's urging, we wll
not address whether an FAA policy of one certificate/one | essee
is arbitrary, capricious, or in any fashion unreasonable as a
policy matter.’

We also will not consider challenges to the legality of the

‘Nor will we comment on petitioner's clains that the FAA's
intent was to curtail the business of the aircraft's |essors.
Appeal at 18. (It would appear that petitioner neant both the
aircraft lessors and | essees. See Tr. at 14.) Petitioner's
citations to decisions dealing wwth the judiciary's review of
agency deci si onmaki ng are not particularly apt. The Board's role
islimted to a review of the denial of petitioner's request for
a multi-carrier certificate; we are not authorized to engage in a
broad inquiry into the soundness of agency policy applicable to
t hat request.
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manner in which a rule or policy is adopted, or other aspects of

its enforceability. See, e.qg., Admnistrator v. Lloyd, 1 NTSB

1826, 1828 (1972) (Board has no authority to review

constitutionality of FAA regulations); and Adm nistrator v. Air

San Juan, NTSB Order EA-3567 (1992) at 9, citing Admnistrator v.

Smth, NTSB Order EA-3469 (1992) pps. 2-3 ("Board has generally
declined. . . to consider the validity of the Admnistrator's
pol i cy- maki ng procedures, as these are typically subject to
direct judicial appeal™).

Finally, contrary to his position, petitioner has no "right"
to the relief he seeks. The SPPC is a privilege extended him
provi ded he neets terns set by the Adm nistrator.

There are, neverthel ess, a nunber of issues properly before
us. If, as the statute directs, we are to determ ne whet her
eligibility requirenents have been net, we nust first decide
whet her those requirenents are clear fromthe rules thensel ves or
whet her they are supported by a reasonable interpretation of an
anbi guous rule, the interpretation being denonstrated using ot her
evi dence (for exanple, evidence of the Adm nistrator's past
statenents and activities). Although this is an issue of first
i mpression for the Board in the context of a petitioner seeking a
certificate, where the petitioner bears the burden of show ng
entitlenment, the Board recently perforned a simlar exercise in

Adm nistrator v. MIler, NTSB Order EA-3581 (1992), in which the

Adm ni strator sought to inpose a penalty, via certificate
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suspensi on, based on a new interpretation of a rule.®
In Mller, as here, the Adm nistrator offered an
interpretation of a regulation to enconpass petitioner's
behavior. W recognized there that rule interpretation may occur
t hrough adj udi cation, and that proposition is not directly
chal l enged here.® W also noted in Mller that the absence of
explicit language in the rule, or precedent on the point, is not
controlling. Instead, we nust ask:
whet her the interpretation now sought by the Adm nistrator
is sensible and in conformance with the purpose and wordi ng
of the regulation. The underlying purpose of the regulation
and prior expressions by the Admnistrator, particularly if
they are inconsistent wwth the position now advanced,
obvi ously have a bearing on whether the contested
interpretation can be accepted. . . . [T]he real question is
whet her the Admi nistrator's proposed interpretation
was reasonabl e.
Id. at 4-5. In framng the issue in this fashion, we adopted and

foll owed the principles discussed in Martin v. OSHRC, U S

_, 111 s. . 1171, 1176 (1991).
Wthin this framework, we first ask whet her the

Adm nistrator's interpretation is consistent with the wording of

‘MIler was decided prior to enactment of P.L. No. 102-345,
the FAA Civil Penalty Adm nistrative Assessnent Act of 1992.
That Act, in anending 49 U S.C. 1471(a)(3), added a subsection
(D (iii), which provides that the Board "shall be bound by al
validly adopted interpretations of |aws and regul ati ons
adm nistered by the [FAA]...". For the reasons discussed infra,
we have no basis on this record to find this FAA interpretation
of its regulation not validly adopted.

°Petitioner appears to take the position that, if the FAA
has issued nmultiple-carrier SPPCs before, it nust do so with
petitioner. Tr. at 446-447. 1n a sense, this challenges the
FAA's right to reinterpret its rules. W address this question
infra.
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the regulation itself, and we are conpelled to answer that the
regul ation is anmbi guous. We agree with petitioner that the rule
does not expressly prohibit either the holding of nore than one
certificate or the listing on one certificate of nore than one
foreign carrier/lessee, and it is true that the rule often uses
the word "certificates." That does not, however, direct the
conclusion that the relief petitioner seeks is contenplated by
the rule.

The Adm nistrator's sole witness was M. Ponales. Despite
his identification during discovery as an i ndividual
know edgeabl e on the subject (see Deposition of Raul Ponal es, at
3-4), he shed no light on the matter. The only wtness to
testify regarding the regulatory | anguage itself was petitioner's
expert, a fornmer FAA Director of Flight Standards, Richard
Skully. It was his opinion that the rule contenplated nore than
one certificate.” On the other hand, as the Adm nistrator urged

during closing argunents before the | aw judge, 88 61.77(a) and

(c) speak to "a" special purpose certificate.

We cannot find on this record that the rule either expressly
aut hori zes or prohibits nultiple certificates. Use of the plural
and the singular may only be coincidental, and neither M.

Skully's nor the Administrator's analysis is conpelling.™

“He testified, anong other things, that the rule's use of
the phrase "each certificate" supported his position. See Tr. at
379- 382.

“I'n closing, the Administrator also argued that, just as
with an airline transport pilot or private pilot certificate,
only one is issued. That analogy is not useful, as these
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Subsection (d)(3), which allows the Adm nistrator tolimt a
certificate to the degree he considers necessary, is a broad
statenent that can be read to enconpass a one certificate/one
| essee policy.” Absent an answer fromthe rules thensel ves, we
turn to other record evidence regarding the Adm nistrator's
i ntent.

Petitioner introduced a neno to Regional Flight Standards
Di vi si on Managers from FAA headquarters, Air Transport Division,
dat ed Decenber 30, 1988. The neno states, in part:

This is to confirmour |ong standing policy that the hol der

of a valid special purpose airman certificate will not be
i ssued an additional special purpose airman certificate nor
w Il the holder be reissued a certificate authori zing

addi tional |essees.
Petitioner clainms this nmeno was witten after the fact -- to
create policy when there was none, so that the FAA' s denial could
be defended. The Adm nistrator counters that |ong-standing
policy did, in fact, exist, and the | aw judge so found.

The record contai ns consi derabl e di scussion of the Ar

Transport Operations Inspector's Handbook both to prove and

di sprove each party's clains of FAA policy or |ack thereof. The
1984 version of that nmanual contained a section on SPPCs (see
Exhibit P-2). Section 9.1751(d) stated:

An airman will not be issued a Special Purpose Airnman
(..continued)
certificates do not restrict operations under themin the manner
the Adm nistrator urges here in the case of SPPCs.

“I't could also be read, as petitioner urges, solely to
permt limtations on certificates that are issued. In
petitioner's view, denying certificates is different from
limting them
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Certificate with a new |l essee if an active sim|lar
certificate is on file froma forner | essee.

We disagree with petitioner's claimthat this provision cannot
reasonably be read to reflect a one certificate/one | essee
policy.™

Petitioner continues wth a nore convincing argunent --
this provision was not carried forward in the 1988 revision of
the manual. Therefore, according to petitioner, if the
Adm nistrator's current reading of this |anguage ever was policy,
it was not in effect when his multiple SPPC was deni ed.

Al t hough we gi ve consi derabl e deference to the
Adm nistrator's interpretation of his own regul ations, we nust
reject as unsupportable his response that, to the extent the 1988
revision did not address the issue, the 1984 version remains
applicable. Logic, as well as the introduction to the updated
manual , belie this contention. See Exhibits P-6 and 7. Exhibit
P-6 states "Direction and gui dance published in this order
supersedes related information in current publications.” As
di rection and gui dance on SPPCs is offered in the 1988 revision,
it is nore reasonable, we think, to conclude that guidance in the
prior manual is superseded.

Per haps om ssion of paragraph (d) was an oversight, or

“M . Ponul es erroneously used the 1984 manual when he was
considering petitioner's 1989 application. He did not read its
| anguage to prohibit nmultiple certificates and, apparently, FAA
enpl oyee(s) he consulted before issuing the certificates did not
either. Still, onits surface, the 1984 manual appears to
indicate that an airman nmay not receive a certificate for nore
t han one active | essee.
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perhaps it was not considered necessary because the one
certificate/one | essee policy was general ly understood. W
cannot tell fromthe record, as the Adm nistrator nmade no rea
effort to explain the genesis of paragraph (d), or the 1988
revision.™ The Administrator also fails to respond to
petitioner's contention that, if this policy ever existed, the
fact that it was dropped is confirmed by the FAA's failure to
publish the Decenber 1988 neno directions in a 1989 supplenent to
t he manual
The Adm ni strator does, however, respond with uncontroverted

testinony that M. Pomal es' action in granting approxi mately 12
multiple certificates was a mistake.” M. Ponales testified
that, in acting on the applications tendered by M. Stenen, he
checked with Ol ahoma City, and not w th Washi ngton headquarters.

He acknow edged that the latter, not the fornmer, nakes FAA

policy and that the Decenber 1988 neno reflected the official and

“The law judge found that the two manual s were not
i nconsi stent and that, despite the 1988 | ack of carryover, the
policy was still in effect. Tr. at 516. W agree to the extent
these findings relate to the exi stence of FAA policy independent
of handbooks. To the extent they m ght be read, however, to nean
t hat paragraph (d) of the 1984 manual survived the 1988 revision,
we nust di sagree based on the words of the manual itself. That
el sewhere enpl oyees are invited to seek gui dance concerni ng
matters that are unclear does not supersede the explicit
statenent that prior direction is displaced.

“The law judge found that many of these certificates were
still in force. Tr. at 510. This finding is not borne out by
the testinony. Utimtely, M. Pomales did not know the status
of the multiple certificates he had issued, other than he
beli eved the FAA was taking action against them |n any case,
the status of the outstanding certificates does not affect our
anal ysi s.
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conti nui ng FAA position.

Overall, we reach the sanme conclusion we reached in Mller:
whet her the Adm nistrator's interpretation of this rule is
sustainable is a question for which there is no clearly conpelled
outcone. However, the Admnistrator's interpretation of the rule
is not either logically or grammatically offensive to its
| anguage. Although the Adm nistrator's interpretation is, to our
know edge, offered officially for the first tinme in this
proceeding, it is not inconsistent with any prior pronouncenents
that have been brought to our attention. That the 1988 manual
did not carry with it the 1984 provision does not, by itself,
require or warrant a finding that the prem se of the 1984

7

provi sion was repudi ated by the Administrator.” Simlarly, the
failure to include the thrust of the 1988 neno in the 1989
changes to the handbook does not repudiate or substantially
underm ne the 1988 nenb. For one, we have no evi dence regarding
FAA procedure or guidelines for what is included in the manual s.
Thus, we cannot judge whether failure to include the gist of the
Decenber 1988 neno in the 1989 handbook update has any

si gni ficance what soever

Al though it woul d have been far better and easier had the

Adm ni strator introduced useful testinony regarding these

“I't is possible, of course, to consider a consistent pattern
and practice equivalent to a pronouncenent, but here the only
evi dence of practice was that of M. Pomales, and this is clained
to have been a m st ake.

“See di scussion, supra. Wat the manual provided at the
tinme is one factor to be considered. It is not the only factor.
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matters, petitioner has the burden of proof, and he has not
proved his contentions by a preponderance of the evidence, as
required. He did not, as another exanple, offer any evidence to
show t hat even one ot her FAA enpl oyee other than M. Ponal es (who
testified that he did so by m stake) issued nultiple
certificates. |In sum we cannot find on this record that the
Adm nistrator's interpretation of his rule is not consistent with
the words of the rule or with his past position.*

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Petitioner's appeal is denied; and
2. The initial decisionis affirned as set forth in this
opi ni on.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“Even if the Administrator's position were new, its
application to petitioner would not necessarily be precl uded,
provided it was within the Adm nistrator's power to adopt and due
process standards were net. By contrast with MIler, where the
Adm ni strator sought to inpose a penalty based on a new
interpretation of a rule, no penalty is involved here. Due
process concerns, therefore, do not counsel against applying the
Adm nistrator's policy to petitioner.



Appendi x

8§ 61.77 Speci al purpose pilot certificate: Operation of U S. -
regi stered civil airplanes | eased by a person not a
U S citizen.

(a) Ceneral. The holder of a current foreign pilot
certificate or license issued by a foreign contracting State to
the Convention on International Cvil Aviation, who neets the
requi renents of this section, may hold a special purpose pil ot
certificate authorizing the holder to performpilot duties on a
civil airplane of U S. registry, leased to a person not a citizen
of the United States, carrying persons or property for
conpensation or hire. Special purpose pilot certificates are
i ssued under this section only for airplane types that can have a
maxi mum passenger seating configuration, excluding any flight
crewnenber seat, of nore than 30 seats or a nmaxi num payl oad
capacity (as defined in 8 135.2(e) of this chapter) of nore than
7,500 pounds.

(b) Eligibility. To be eligible for the issuance or renewal
of a certificate under this section, an applicant or a
representative of the applicant nust present the followng to the
Adm ni strator:

(1) Acurrent foreign pilot certificate or |icense,

i ssued by the aeronautical authority of a foreign
contracting State to the Convention on |nternational
Cvil Aviation or a facsimle acceptable to the

Adm nistrator. The certificate or |icense nust

aut hori ze the applicant to performthe pilot duties to
be authorized by a certificate issued under this
section on the sane airplane type as the | eased

ai rpl ane.

(2) Acurrent certification by the |essee of the
ai rpl ane -

(i) Stating that the applicant is enployed by the
| essee;

(1i) Specifying the airplane type on which the
applicant will performpilot duties; and

(1i1) Stating that the applicant has received
ground and flight instruction which qualifies the
applicant to performthe duties to be assigned on
t he airpl ane.

(3) Docunentation showi ng that the applicant has not
reached the age of 60 and neets the nedical standards
for the foreign pilot certificate or |icense required
by paragraph (b)(1) of this section, except that a U S.
5892
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medi cal certificate issued under Part 67 of this
chapter is not evidence that the applicant neets those
standards unl ess the State which issued the applicant's
foreign pilot certificate or license accepts a U S

medi cal certificate as evidence of nedical fitness for
a pilot certificate or license.

(c) Privileges. The hol der of a special purpose pil ot
certificate issued under this section may exercise the sane
privileges as those shown on the certificate of |icense specified
i n paragraph (b)(1) of this section, subject to the limtations
specified in this section. The certificate holder is not subject
to the requirements of 8 8 61.55, 61.57, and 61.58 of this part.

(d) Limtations. Each certificate issued under this section
is subject to the following limtations:

(1) It isvalidonly -

i) For flights between foreign countries or for
lights in foreign air commerce;

(ii) Wiile it and the foreign pilot certificate or
license required by paragraph (b)(1) of this section
are in the certificate hol der's personal possession and
are current;

(iii) While the certificate holder is enployed by the
person to whomthe airplane described in the
certification required by paragraph (b)(2) of this
section is |eased;

iv) Wiile the certificate holder is performng pil ot
uties on the U S.-registered civil airplane described
n the certification required by paragraph (b)(2) of
his section;

(
d
[
t
(v) Wiile the nedical docunentation required by

par agraph (b)(3) of this sectionis in the certificate
hol der' s personal possession and is currently valid;
and

(vi) Wile the certificate holder is under 60 years of
age.

(2) Each certificate issued under this section contains the
fol | ow ng:

(i) The name of the person to whomthe U S.-registered
civil aircraft is |eased.

(i1i) The type of aircraft.



(ti1) The limtation: "lIssued under, and subject to,
8 61.77 of the Federal Aviation Regulations."

(tv) The imtation: "Subject to the privileges and
limtations shown on the holder's foreign pilot
certificate or license."

(3) Any additional limtations placed on the certificate
whi ch the Adm ni strator considers necessary.

(e) Term nation. Each special purpose pilot certificate
i ssued under this section term nates -

(1) Wen the | ease agreenent for the airplane described in
the certification required by paragraph (b)(2) of this
section term nates;

(2) When the foreign pilot certificate or license, or the
medi cal docunentation, required by paragraph (b) of this
section is suspended, revoked, or no |onger valid;

(3) Wien the certificate hol der reaches the age of 60; or

(4) After 24 nonths after the nonth in which the speci al
purpose pilot certificate was issued.

(f) Surrender of certificate. The certificate hol der shal
surrender the special purpose pilot certificate to the
Adm nistrator wthin 7 days after the date it term nates.

(g) Renewal. The certificate holder nmay have the
certificate renewed by conplying wth the requirenments of
paragraph (b) of this section at the time of application for
renewal .



